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PRESENT : Sri S. Das    
   Additional District and Sessions Judge  

Sonitpur, Tezpur 
 

 
JUDGMENT IN SESSIONS CASE NO. 53 OF 2012 

 
Under Section 447/436/427 of Indian Penal Code 

( Arising out of G.R. Case No. 860 of 2011 ) 
 
 
State of Assam 
 
 
– Versus – 

 
 

1. Sri Harakanta Mali 
S/O- Late Mohendra Mali 
 

2. Sri Bongshidhar Mali 
S/O- Sri Harakanta Mali. 
 

3. Sri Kiran Mali. 
S/O- Harakanta Mali. 
 

4. Sri Mantu Mali. 
S/O- Harakanta Mali 
 
(All are resident of vill- Dalaguri. 
P.S- Dhekiajuli. 
Dist- Sonitpur, Assam.) 

             
A  P  P  E  A  R  A  N  C  E 

 
 

For the State  :      Smt. R. Chakravarty  
     Addl. Public Prosecutor 

Sonitpur District 
 

For the Accused :    Sri A. K. Saikia,Advocate  
      

 Date of Evidence : 05–02–2013, 04–06–2013, 
     10–10–2013, 20–11–2014. 
 
 Date of argument : 23-03-2015 
 
 Date of Judgment : 02-04-2015 



                                                                       

 

 

J U D G E M E N T 

Brief facts : 

    Prosecution case is that on 01-05-2011 complainant Maniram 

Baruah lodged an ejahar alleging that on 30-04-2011 the accused person namely 

Harakanta Mali, Bongshidhar Mali, Kiran Mali, Mantu Mali and Bisheswar Mali 

entered into his house premises and set fire to his house and all house hold 

goods were brunt to ashes. 

    The ejahar was forwarded to Dhekiajuli Police Station where a 

case being no. 158/2011 u/s 447/436/427 IPC was registered. Police started 

investigation and on completion of investigation submitted charge sheet u/s 

447/436/427 IPC. 

    The corresponding G.R case no. 860/11 came up before Ld. 

J.M.F.C. Sonitpur. Accordingly process was issued and on appearance of the 

accused the Ld. J.M.F.C furnished necessary copies to the accused and 

committed the case to the court of Hon’ble Sessions Judge and then the case 

was transferred to this court for trial.  

    On receipt of the case record and on appearance of the accused 

this court considered the materials on record and upon hearing both the sides 

framed charge  447/436/427 IPC  and read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. 

    Prosecution in order to prove its case examined four witnesses in 

all.  When examined u/s 313 Cr.P.C. the accused denied prosecution allegation. 

Point for determination: 

    First- That You, 30-04-2011 at about 12 O’Clock night, at 

Dhalaguri under Dhekiajuli Police Station, in furtherance of your common 

intention, committed criminal trespass by entering into the house complex belong 

to informant Sri Moniram Baruah with intent to commit mischief by setting fire 

and thereby committed an offence punishable u/s 447 r/w sec. 34 of the Indian 

Penal Code. 

    Secondly- That, on the same date, time and place, in furtherance 

of your common intention, committed mischief by sitting fire with intention to 



cause destruction of the dwelling house of the informant Sri Moniram Baruah and 

thereby committed an offence punishable u/s 436 r/w Section 34 of the Indian 

Penal Code. 

    Thirdly- That you, on the same date, time and place, in 

furtherance of your common intention, committed mischief by causing loss or 

damage to the property of the informant by setting fire to his dwelling house and 

thereby committed an offence punishable u/s 427 r/w Section 34 of the Indian 

Penal Code. 

    I have gone through the evidence on record and heard arguments 

of both sides. 

 

Decision and reasons thereof : 

    PW 1 Sri Moniram Karuwa. His evidence is that he knows both 

the accused persons who are present in the dock that day and also know the 

other two accused persons who are absent that day. The incident took place 

about one year nine months back. The incident took place at about 12 p.m. at 

night. On that day prior to the night of the accident, the accused persons had 

threatened to burn him alive. There is a dispute between him and the accused 

persons regarding a plot of land belonging to his father. This plot of land is his 

ancestral property. The accused persons had encroached our land and he has 

told them to leave the said land but they had always threatened him with dire 

consequence. As the accused persons had threatened on the day time. He saw 

the accused persons set fire to his house at night. He recognized accused 

Bongshidhar Das but he did not recognize the others. Later on he filed a case 

before Singri Out Post. He gave his thumb impression on the ejahar. Due to set 

fire his household properties such as rice, paddy, poultry, cotton and other house 

hold materials including clothes. Police came and investigated the matter. Police 

also seized burnt articles from his house. Those articles are shown in the court 

that day. Material Ext- 1 is the half burnt wooden and bamboo pieces. 

    PW 2 Sri Kashi Ram Karuwa. His evidence is that he knew all the 

four accused persons present in the dock. 

    About 2 years back, at about 12 midnight the incident took place. 

At the time, he was in his house. There was an altercation took place about land 

dispute between the accused persons and his deceased brother. On that day 

during the night, the house of his elder brother Miniram Karuwa was set on fire. 



How and who set fire, he cannot say. During the day time there was altercation 

and at night, the accused set fire to the house. Police came at night and seize 

burnt pieces of the house materials. 

    PW 3 Sri Sukra Kheria. His evidence is that he knew all the 

accused persons present in the dock. 

    The incident took place 2 years back. He is the Gaonburah of that 

village. As he was Gaonburah, next morning of the incident, he was informed 

about the burning of the house by the complainant. He came and saw that the 

house was burnt. Who set fire the house, he cannot say.    

    PW 4 is Ram Dulal Guwala, S.I. of police. His evidence is that on 

01-05-2011 he was I.C. at Singri o.p. under Dhekiajuli P.S. On that day he 

receipt one ejahar from Maniram Karwa and forwarded the same to Dhekiajuli 

P.S. for registration. He took up investigation visited the P.O. and seized some 

burnt wood from the P.O. He recorded the statement of witnesses. Ext 1 seizure 

list, Ext 1(1) his signature. He also prepared sketch map. Ext- 2 Sketch Map. He 

arrested accused Bongshidhar and Harakanta Mali. He could not find Kiran Mali 

and Mantu Mali. On completion of investigation he submitted charge sheet 

against the four accused persons above named. Ext- 3 is seizure list. Ext- 4 is 

ejahar. Ext- 4(1) endorsement / signature of O/C. M. Ext 1 burnt wood.  

    PW 1 in his cross stated that he lived with his mother in the 

house when it was set on fire. He was sleeping with his mother in his house. He 

also stated that he woke up on seeing fire. He denied that he did not see the 

accused who set fire to his house. 

    PW 2 in his cross examination stated that on the date of incident 

he was sleeping in his house. He also stated that there was land dispute between 

his brother and one Nizamuddin. He also stated that at the time of incident 

Moniram was not in his house.        

    In cross examination PW 4 stated that the complainant put his 

thumb impression in the ejahar. In the ejahar complainant did not state that he 

saw the accused persons. He also stated that Moniram Karwa did not state 

before him that prior to the occurrence the accused persons threatened to set 

fire to his house. He also stated that he did not record statement of any eye 

witness. 

    In this case prosecution relies upon the evidence of PW 1. On 

consideration of evidence of PW 1 it is found that at the time of incident he 



along with his mother was sleeping in his house. He also stated that on seeing 

the fire he woke up. He also denied that he did not see the accused person. 

Though PW 1 in his examination on chief stated that he saw accused 

Bongshidhar there is no evidence that he told the fact of presence of the accused 

at the P.O. to PW 2 and 3 who came to the P.O. at the time of occurrence. PW 

2 and 3 has not supported the evidence of PW 1. It is in the evidence of the 

PWs that there was land dispute between the complainant and the accused 

persons. However, the I.O. contradicted the evidence of PW 1 that the PW 1 

stated before him that he saw accused Bongshidhar setting fire to his house. 

Moreover, the complainant did not state before police that the accused persons 

prior to occurrence threatened to set fire in his house. The complainant in his 

ejahar mentioned names of five accused persons. He did not mention the name 

of all the accused in his evidence.  

    On consideration of the evidence on record I find that there is 

enmity between the complainant and the accused persons. I also find that the 

complainant has mentioned the name of the accused persons though he claimed 

to have seen accused Bongshidhar. Moreover, the evidence of the complainant 

creates a doubt as he has stated in his evidence that he saw accused 

Bangshidhar at the P.O. but at the same time he has named five accused 

persons in the ejahar as having committed the alleged offence. It is seen from 

record the accused persons belong to same family and the complainant has land 

dispute with the accused persons. So, there is every probability that the 

complainant on the basis of doubt has named all the accused persons as 

assailant.  

We may classify the oral testimony of witnesses into 3 categories. 

    i) wholly reliable. ii) wholly unreliable. and iii) neither wholly 

reliable nor wholly unreliable. In our case the witness no. 1 who claimed to 

have seen falls in the 3rd category and without any corroboration from 

reliable testimony his evidence cannot be accepted and acted upon.   

    It is the cardinal principle of criminal jurisprudence that however 

strong a doubt may be, it cannot take the place of proof.   

    I find that the prosecution has failed to prove the charges against 

the accused persons beyond all reasonable doubt.  



    In view of the above I find the accused persons not guilty u/s 

447/427 and 436 IPC. Accordingly, they are acquitted. Set them at liberty 

forthwith. 

    Given under my hand and seal this 2nd day of April 2015. 

 
( S. DAS ) 
 
Additional District & Sessions Judge, 
Sonitpur :: Tezpur 

  

     


